I. INTRODUCTION
For more than thirty years, a debate has engaged the attention of lawyers across the Commonwealth Caribbean. It concerned the appropriateness of the independent states of that sub-region continuing to seek final appellate justice, not from a Caribbean Court of last resort, but from the Judicial Committee of the Privy Council (JCPC) in England.
In the last decade of the twentieth century, observers of the contemporary scene in the sub-region will have noted that the phenomena of globalization, trade liberalization, and the emergence of new trading blocs, have all combined to pressurize the democracies of the sub-region to re-think, restructure, and reposition their economic perspectives and arrangements. Change is inescapable if these democracies are to survive and be competitive and relevant in the new global environment.
From colonial times, the JCPC has been the final court of appeal for Commonwealth Caribbean States, 1 and its jurisdiction has continued notwithstanding those states' attainment of political independence during the period 1962 to 1980.2 In the twentieth century the jurisdiction of the JCPC, as the final court of appeal for the countries of the Commonwealth, has narrowed to the point where it is now the court of last resort only for the majority of Commonwealth Caribbean States and five others, including Mauritius and Brunei. 3 However, a change in the relationship with the JCPC is imminent. Similarly, a change in the economic and trading arrangements among Commonwealth Caribbean States is also imminent. The Treaty of Chaguaramas of 1973, which created a limited Common Market regime in the sub-region, has been substantially revised to provide for the free movement of capital, goods, and services, and ultimately, the free movement of people across the borders of national states. 4 A new legal architecture is being designed, and central to the new Commonwealth Caribbean of the twenty-first century will be the Caribbean Court of Justice (CCJ).
Sometime in the first quarter of 2005, the CCJ will be inaugurated in Port-of-Spain, Trinidad.' Inauguration of the Court will finally demonstrate the self-confidence of the people of the Member States of Caribbean Community (CARICOM) 6 that we are mature enough to manage and operate our highest judicial institution. In his recent book, The Caribbean Court of Justice: Closing the Circle of Independence, Duke Pollard 7 captures the meaning, relevance, and importance of the appellate jurisdiction of the CCJ in the following words:
The establishment of the Caribbean Court of Justice in its appellate jurisdiction will not only sever the last remaining vestige of a colonial condition, but will signal the birth of autonomous judicial decision-making in Member States of the Caribbean Community and close the circle of independence which commenced as early as 1962. In a real sense, too, the establishment of the Court will mark the culmination of initiatives to create our own regional institutions to facilitate and promote the development of an indigenous jurisprudence reflective of the moral, political, social and economic imperatives of our Region and which commenced with the establishment of the Council of Legal Education in 1970. 8 The CCJ is a unique adjudicatory body-sui generis--in the world. For in addition to it being a final appellate court for the States of the Common- 6. The states are: Antigua and Barbuda, Barbados, Belize, the Bahamas, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, and Suriname. Their membership is at different levels. For example, contrast Montserrat (a British overseas territory) to the Bahamas, which is not yet prepared to be fully integrated in the regional integration process.
7. Mr. Pollard is the Director of the Legislative Drafting Facility at the CARICOM Secretariat in Georgetown, Guyana. wealth Caribbean, the CCJ will have a central role to play in the adjudication of disputes arising under the CARICOM Single Market and Economy (CSME) due to come into effect also in 2005. ' In this paper, the historical development of the CCJ will be sketched to explain the context in which this new institution has evolved. It is a new Caribbean venture, and no innovation or change is easily explained in the absence of a sense of history and an appreciation of the factors or forces that influenced the new direction.
The reasons for and against the establishment of the Court are discussed next in order that readers may better understand the regional debate and the lofty motives which inspired the creation of the Court. The paper then seeks to justify the assertion that the CCJ is indeed a Court sui generis by highlighting some of the distinctive features of the Court, including its constitution and jurisdiction under the Revised Treaty of Chaguaramas, modalities of appointment of its judges and staff, and the creative solution devised to finance its operations. I then suggest that the decision to establish the CCJ is having a positive effect on national justice systems and briefly indicate how regional States may de-link from the JCPC. In the final section of the paper, I endeavour to provide a glimpse into the next steps to be taken prior to inauguration and the actual adjudication of cases.
II. HISTORICAL BACKGROUND: THE ORIGINS OF THE IDEA
It must be made very clear at the outset that the CCJ is not the product of some sudden or knee-jerk reaction to recent decisions of the Judicial Committee of the Privy Council (JCPC), our highest appellate court. Researchers have unearthed information which suggests that the idea of a final indigenous court for the Commonwealth Caribbean had its origins as long ago as 1901 in an editorial in the Daily Gleaner newspaper of Jamaica." 0 Hugh Rawlins suggests that the idea was first mooted at a high level during a meeting of colonial governors in Barbados in 1947."
In 1962, Jamaica and Trinidad and Tobago gained their political independence from Britain. 2 Other countries in the region became independent in the 1960s, 3 and those of the Organisation of Eastern Caribbean States 9. See Revised Treaty, supra note 4. 10. POLLARD, supra note 8, at 199. 11. RAWLINs, supra note 1, at 5.
(OECS) became independent during the decades of the seventies and eighties.' 4 Political independence implied autonomy for Commonwealth Caribbean states in legislative and executive affairs. No longer would the legislative arm of government reside in Westminster; no longer would executive actions and policy-making be dictated from Whitehall. Upon independence, Commonwealth Caribbean countries assumed responsibility for the legislative and executive arms of government. However, final decision-making in judicial matters has continued to reside in Downing Street at the premises of the JCPC. 15 Appeals from the Courts of Appeal of the several Commonwealth Caribbean countries still go to the JCPC, and, as indicated above, this circumstance has spawned the debate as to the appropriateness of those countries continuing appeals to the JCPC as independent nations.
Since 1970, when the Faculty of Law was established at the University of the West Indies (UWI), there have been principled calls for the repatriation of the final appellate court to the Commonwealth Caribbean. It is one of the paradoxes of the legal history of the Commonwealth Caribbean, for reasons which will appear later, that it was Jamaica which first sounded the bell for the establishment of a regional court of last resort. 1 6 Two years later, in 1972, the Organisation of Commonwealth Caribbean Bar Associations (OCCBA) made a similar proposal. 7 Having been closely associated since 1994 with the movement to establish an indigenous final appellate court, it is my opinion that the movement for such a court gained momentum after the inauguration of the Faculty of Law of the UWI. The Faculty inspired, promoted, and published a wealth of learning in support of a final court of appeal for the region. Many learned and carefully researched papers were written by the academic staff of the Faculty.18 14. Id. at 118 n.3, 121 n.12. 15. Hamilton, supra note 1, at 531 (citing RAWLINS, supra note 1, at 5; Bryan, supra note 1, at 183). 16 . RAwLrNs In the years after 1970, Commonwealth Caribbean countries began to review the Westminster-type constitutions imported from Britain upon independence. There was a need to examine and analyse the continuing relevance of these constitutions to the requirements of contemporary Caribbean societies. Various commissions were set up to review the independence constitutions in some territories. In Trinidad and Tobago, the Commission on Constitutional Reform, presided over by the great Trinidadian jurist, Sir Hugh Wooding, reported in 1974 and recommended discontinuance of appeals to the JCPC. 9 In fact, every Constitution Commission appointed in any Commonwealth Caribbean country since 1974 has recommended severance of ties with the JCPC. 20 It was not, however, until 1988 that any firm decision was taken to establish a final appellate court in the region, although in 1987 the Trinidad and Tobago delegation to the Eighth Meeting of Heads of Government in St. Lucia proposed the establishment of a Caribbean Court of Appeal to replace the JCPC. 2 1 Between 1970 and 1988 there was much talk, much writing, but no concrete action to transform the idea into a reality.
It all changed in 1988. The Heads of Government of the region met in Antigua and Barbuda. 22 They made the decision to establish a court to replace the JCPC. 23 The very next year, at their meeting in Grenada, the Heads made another equally significant and far-reaching decision. 24 chairmanship of Sir Shridath Ramphal, a former Secretary-General of the Commonwealth, to consider and report on the way to deepen and widen the process of regional integration. 25 The time had come to revisit the Treaty of Chaguaramas (1973) .
This Treaty had, as its principal objective, the economic integration of the thirteen States of the Commonwealth Caribbean by the establishment of a common market regime commencing the process of regional economic integration. But, in 1989, there was the realization that a common market was too limited an economic mechanism for deeper and wider integration. More had to be done to deepen and widen the regional integration process.
The Ramphal Commission set out to consult the views of Commonwealth Caribbean nationals all over the world. 26 They discussed the future structures for the region in London, North America, and across the Caribbean. 27 After the widest possible consultation, the Commission handed in its report, Time for Action, in May 1992. 28 The report made a very strong case for an indigenous final court and, most importantly, located the need for such a court in the process of regional integration itself 29 The Report concluded: "[T]he case for the CARICOM Supreme Court, with both a general appellate jurisdiction and an original regional one, is now overwhelming-indeed it is fundamental to the process of integration itself. 30 The Heads of Government took action to implement the recommendations of the Ramphal Commission. 31 A two-pronged strategy was devised. In order to establish a single market and economy, the Treaty of Chaguaramas had to be revised. 32 
CARICOM (LAC)
3 4 was instructed to draft the various instruments necessary to underpin the establishment of the Court and, at the same time, to refine the Protocols before commending them to the Heads for signature. 3 5 During my tenure as Attorney General of Barbados (1994 Barbados ( -2001 , I was directly involved in the finalisation of every Protocol and every instrument relating to the CCJ. It was a huge task. 36 The LAC began its work in earnest at a meeting in Barbados in December 1994. There was in existence an Inter-Governmental Agreement signed by Heads of Government in July 1990 which provided a rudimentary basis for action upon the decision of 1988.
In July 1999, the Heads appointed a Preparatory Committee (Prep. Comm.) to supervise the work leading to the inauguration of the Court 7 and later, they approved the creation of a full-time Coordinating Unit at the CARICOM Secretariat in Georgetown, dedicated to driving the necessary day-to-day work to facilitate the establishment of the Court. 38 CCJ was a few years away from realization. After thirty-one years of debate and discussion, an important milestone in Caribbean legal history had been reached. The completion of our independence was at hand.
III. THE COMPETING ARGUMENTS
During the many years of debate and discussion, some of them acrimonious, the competing arguments in support of and against the Court had crystallized. The Prep. Comm., as a deliberate strategy, determined to discuss the establishment of the Court with the regional public. We were conscious that the region had experimented with a political Federation of the West Indies for four years (from 1958-1962) , and that experiment had failed. Failure was attributed to many reasons but it is generally agreed that a lack of understanding of the Federal idea among the mass of Caribbean people was one of the main reasons. The Prep. Comm. was determined that the CCJ should not founder because the people of the region did not support the Court or did not understand the reasons for its creation. Thus, members of the Prep. Comm. and the Coordinating Unit went across the region promoting and explaining the Court. It was during these interactive consultations with the people of the region that we were able to discuss the competing arguments for and against the Court and understand the legitimate concerns of the people.
A. Arguments in Favour

Access to Justice
The foremost reason for an indigenous final court is a conviction that such a court will increase access to justice. Especially in civil appeals, the sheer distance of the JCPC in London from the Caribbean has denied access to litigants. In addition, the costs associated with taking appeals beyond local Courts of Appeal are an inhibiting factor. It is true that, comparatively recently, there has been an increase in civil appeals to the JCPC, but these appeals have largely been pursued by litigants who can afford the costs. points arising out of the imposition of the death penalty. Even though these criminal or constitutional appeals do not cost the appellants personally, there are substantial costs to be borne by the governments which fund these appeals since the appellants are invariably poor and make applications in forma pauperis.
To the extent that the CCJ will be an itinerant court taking justice to the people of the region, it will immeasurably increase access to justice. I pause here to mention that we are not short on experience of itinerant courts. During the federal experiment there was a Federal Supreme Court." It was headquartered in Trinidad, 42 but it moved around the region. In contemporary times, the Eastern Caribbean Supreme Court has its Seat in St. Lucia but travels to all of the States of the OECS dispensing justice. 43 
Development of a Caribbean Jurisprudence
There are two fundamental functions of a final appellate court: first, the correction of errors of lower courts, and, second, development of the common law. A rational reason for the establishment of the CCJ is rooted in a desire to promote the development of a Caribbean jurisprudence giving its own flavour to the common law. Over time, countries which severed relationships with the JCPC have contributed in quite unique ways to the growth and development of the common law. One thinks immediately of the High Court of Australia, the Supreme Court of Canada, the Supreme Court of India, and the Constitutional Court of South Africa.
It has been persuasively argued that retention of the JCPC has restricted the development of a Caribbean jurisprudence. In the words of the Ramphal Commission, "it must be to a local not an external, court that we must look for the sensitive and courageous development of our law" ' in the postindependence phase of our development.
In It is an extraordinary fact that for nearly nine years I have been a member of the final court of appeal for the independent Republic of Trinidad and Tobago, a confident democracy with its own culture and national values, and this is the first time that I have set foot upon the islands. No one unaware of the historic links between the islands and the United Kingdom would believe it possible. 
The Single Market and Economy
A third reason for the CCJ, as the Ramphal Commission observed, lies in the process of regional integration itself. The contemporary world order (or disorder) is generating more and more regional arrangements for economic cooperation and integration. Inevitably, disputes will arise between states in any regional economic grouping. Those by an independent and impartial tribunal applying appropriate rules of international law or international trade law.
Under the Treaty of Chaguaramas there was no satisfactory dispute resolution mechanism. 49 The Heads of Government in Conference were the ultimate arbiters. The Revised Treaty of Chaguaramas of 2001, enacting a specific protocol for dispute settlement, 5° provides for judicial resolution of the disputes which will eventuate upon the coming into force of the Single Market and Economy in 2005. It would be difficult to conceive of a role for the JCPC once the Single Market and Economy becomes a reality in the Commonwealth Caribbean. I shall discuss the adjudicatory function of the CCJ in relation to its original jurisdiction under the Revised Treaty of Chaguaramas later. But for the moment, it is submitted that in the light of the decision to establish a Single Market and Economy, the CCJ is a necessary regional institution responding to the realities of regional integration and the prevailing global economic environment.
Sovereignty and Independence
Duke Pollard disagrees with my view that notions of sovereignty are sound reasons justifying the establishment of the CCJ. 5 " It is freely admitted that such notions may appear to be hoisted on a flag of emotionalism. But, having regard to our colonial past, considerations of sovereignty and independence (independence that is both legal and psychological) are, in my opinion, central to the self-respect, self-confidence, and self-definition of Commonwealth Caribbean people. I reiterate my view that if Commonwealth Caribbean countries can legitimately claim political independence, it must surely be the case that they are not truly and fully independent while their highest court sits outside the region, in London, and is staffed by judges from outside the region. Our statute laws are no longer made for us in the United Kingdom; our Cabinets, exercising executive authority, no longer receive dictates of policy from the United Kingdom. Why should our law continue to be interpreted and fashioned in Downing Street? The third arm of government, the judicial, requires repatriation. Continuation of appeals to the JCPC is an affront to sovereignty and inconsistent with independence.
One of our most distinguished jurists, the Right Honorable Telford Georges, who himself sat as a judge in the JCPC, wrote in 1998: 49 It appears to me that an independent country should assume responsibility for providing a court of its own choosing for the final determination of legal disputes arising for decision in the country. It is a compromise of sovereignty to leave that decision to a court which is part of the former colonial hierarchy, a court in the appointment of whose members we have absolutely no say. 52
And Lord Cooke makes a similar point:
It is inconsistent with that nationhood to submit our legal issues to the adjudication of those, whoever they may be, who happen at any one time and in any particular case to comprise a majority of Judges of another country, appointed and sitting far off in that country and primarily versed in the laws of that country.9
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B. Arguments Against
Quality of Judges
The arguments against the CCJ are essentially three. Some of the opponents of the CCJ speak of the quality of the judges of the JCPC almost in terms of infallibility. It is undeniable that the JCPC has been a regional court of the highest quality, comprising as it does, a majority of House of Lords judges. It is also undoubted that in the area of constitutional law, the JCPC has been a great protector of the fundamental rights and freedoms of Caribbean people. Lords Diplock and Wilberforce were extremely influential in shaping our constitutional law and jurisprudence.
For 59 However, to suggest that a kind of infallibility inheres in the judgments of the JCPC is a wide proposition not supported by recent evidence. In fact, our highest court has shown itself to be exceptionally fallible especially in developing the jurisprudence on the death penalty. One merely has to examine the long list of decisions in the death penalty cases between November 1993 and March 2004 to discover how often the JCPC judges have reversed themselves by the slenderest majorities (for example, three to two, or five to four) on the same point! 6 " The judicial gymnastics of the JCPC in the death penalty cases prompted one of the very judges of the JCPC to warn his brethren in 2000 that "the rule of law itself will be damaged and there will be no stability in the administration of justice in the Caribbean,"'" if JCPC judges continue to give decisions on the basis of"a doctrinal disposition to come out differently.... 62 I go so far as to say that it is disconcerting that our highest court should be a source of instability in the administration of justice in the Commonwealth Caribbean. One of the functions of a final appellate court is to bring certainty to the law. But, it might be explicable on the ground that no Caribbean judge was ever invited to sit on the panels of judges when the JCPC was fashioning the death penalty jurisprudence in the period between 
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However that may be, fairness and objectivity demand that the great contribution which the JCPC has made to the development of the common law in the Commonwealth Caribbean must be acknowledged.
Lack of Judicial Talent
It has been suggested by detractors of the CCJ that there is a lack of judicial talent in the Caribbean. I take issue with the suggestion. The Caribbean has long been an exporter of judicial talent to other countries of the Commonwealth and to international courts or tribunals. 64 More to the point, in July 2004, three Caribbean judges were appointed to the JCPC by the Prime Minister of Britain. They are Honorable Michael de la Bastide, Sir Dennis Byron, and Dame Joan Sawyer. 65 Those appointments clearly imply that it is recognised that there are persons in the Commonwealth Caribbean who possess the qualities to sit as equals with the judges of the JCPC. The argument of a lack of judicial talent fails in the face of these recent appointments. It is also an empty argument which ignores the contributions made by the University of the West Indies (U.W.I.) and the Council of Legal Education (CLE) to the graduation of our own, home-grown lawyers since 1973. A regionally trained lawyer, Justice Adrian Saunders, is today Acting Chief Justice of the Eastern Caribbean Supreme Court. 66 Many graduates of the U.W.I. and C.L.E. hold high offices as Attorneys-General, Directors of Public Prosecutions, Solicitors-General, inter dios.
A Hanging Court?
Before concluding the discussion on the pros and cons of the CCJ, it is necessary to address a distorted argument and perception that has gained currency. It is the unworthy suggestion that the CCJ is being established as "a hanging court." The argument has its genesis in the line of cases following the landmark decision in Pratt v. Attorney General. 6 7 Broadly, the effect of those cases has been to prevent the use of the death penalty in the region. Caribbean people and their governments became frustrated and angry that the reasoning of the judges of the JCPC in case after case went beyond acceptable judicial activism and was clearly judicial legislation in an issue of social policy. The parliaments of the region were not abolishing the death penalty; the judges of the JCPC were. "It is impermissible for [judges] to develop the law in a direction which is contrary to the expressed will of Parliament." 68 "[C]ourts [should be] slow to develop the common law by entering ... a field regulated by legislation., 69 The spate of death penalty decisions came between 1993 and 2000, precisely at the time when serious work was going on in the region to make the CCJ a reality. There was therefore a coincidence, even a collision, of events that gave rise to the distorted argument. At the same time, as the proponents of the Court were promoting it throughout the region, dissatisfaction was being expressed with the decisions of the JCPC. It is not hard to see how the debate got derailed. The JCPC judges were accused of using Eurocentric attitudes and values to seek to abolish the death penalty in the region contrary to the wishes of the people of the region and usurping the powers of national parliaments as the only constitutional authorities to repeal statute laws. Abolition of the death penalty in the region must be the function of the parliaments in the region. As Chief I am bound to say that the suggestion that the Court is being established for the collateral purpose of accelerating hangings in the region distorts reality and flies in the face of history. I have demonstrated above that the idea for such a Court (raised in both 1901 and 1947) predated Pratt, which took place in November 1993, and so did the decision of Heads of Government in 1989 to replace the JCPC with an indigenous Court. The raison d'etre of the CCJ is not to accelerate hangings. Gossip to the contrary is all the more frivolous when it is remembered that no judges were appointed to the CCJ when the gossip was at its height. In truth, the gossip is an attack on the integrity and impartiality of the body charged with responsibility for appointing the judges and it implies that the judges, will be appointed on the basis of their personal views on the death penalty. Nothing could be further from the truth.
On balance, the arguments in favour of the CCJ far outweighed those against it and convinced the Heads to pursue their determination to establish the CCJ. They recognised that the Court is indispensable for the good goverance of the region and has a critical role to play in the efficient administration of justice in Member States of CARICOM.
Our current judicial hosts, the JCPC, will not be sad to see us leave. Over the years the Commonwealth jurisdiction of the CCJ has steadily contracted. Canada, Australia, the states of East and West Africa, India, Pakistan, Singapore, inter alia, have all de-linked from the JCPC. 72 Most recently, in October 2003, New Zealand enacted legislation to sever its relationship with the JCPC.
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A feature of the termination of these relationships has been the resistance of the private bars to the rupture. The Government of New Zealand met stem opposition in its efforts to end the relationship with the JCPC. 74 We faced it in the Caribbean. The Bars of Jamaica, Trinidad and Tobago and, to a lesser extent, the OECS, have resisted the establishment of the CCJ. The strident, almost virulent, opposition to the CCJ in Jamaica is, as I indicated above, paradoxical when it is remembered that as long ago as 1970, it was Jamaica which proposed to the regional Heads of Government that the region replace the JCPC with its own indigenous court of last resort. 75 However that may be, the concerns of the Bars were taken into account by the Prep. Comm. and helped to improve the text of the CCJ Agreement. In common with sections of the general Caribbean public, those concerns were focused on securing the independence of the Court in regard to the appointment of judges and the financing of the Court.
IV. THE UNIQUENESS OF THE CCJ
We shall now examine some of the distinctive features of this Court confident in the assertion that it is a court sui generis. The CCJ has two jurisdictions. It is a municipal court which will hear appeals in civil and criminal cases in the same way as the JCPC now hears appeals from Commonwealth Caribbean States. At the same time, regional governments accepted the recommendations of the Ramphal Commission: that the CCJ should have original jurisdiction, that is to say, jurisdiction to hear and determine disputes arising under the Revised Treaty of Chaguaramas governing arrangements for the CSME. To that extent, the CCJ is also an international court.
A. Compulsory and Exclusive Original Jurisdiction
The Ramphal Commission envisaged a central role for the CCJ in a deeper and wider regional integration process, and Article 211 of the Revised Treaty of Chaguaramas gives the Court compulsory and exclusive jurisdiction in the settlement of disputes concerning the interpretation and application of that Treaty. 76 No other courts in the region have competence to hear and determine disputes involving the interpretation and application of the Revised Treaty. 77 Indeed, if an issue as to the interpretation and application of the Revised Treaty arises before a national court, that court must stay the proceedings and refer the issue to the CCJ for its determination. 78 In the context of its role as a judicial institution in a regional integration movement, the CCJ will apply rules of international law, but it may also em- 75 . RAWLINS 79 In this regard, the jurisdiction of the CCJ differs from that of other regional courts such as the European Court of Justice, which must apply Community Law (the norms peculiar to the European Union). 80 The CCJ is not a supra-national institution. The States of the Caribbean which have signed the Revised Treaty and submit to the original jurisdiction of the Court are all sovereign, independent states. They have not ceded any of the attributes of sovereignty to any supranational entity as, for example, is the case with the European Union.
So far as original jurisdiction is concerned, Article XII of the CCJ Agreement, as well as Article 211 of the Revised Treaty, provides that the CCJ will have compulsory and exclusive jurisdiction to hear and determine disputes concerning the application and interpretation of the Re- 
B. Non Liquet
Closer examination of the original jurisdiction of the Court highlights in a stark way some of the other distinctive characteristics of the Court apart from its dual jurisdictions. First is the principle of non liquet. Article XVII, subsection two of the CCJ Agreement prohibits the Court from refusing to determine a matter on the grounds of "silence or obscurity of the law." 3 Whereas in civil law systems, a court might decline to give a decision if there were particular difficulties in reaching a decision and leave the issue for future determination, both the CCJ Agreement and the Revised Treaty require decisiveness of the CCJ. 84 Although the non liquet provision has been criticised by H.R. Lim A. Po, 85 it is justified on grounds of certainty and predictability in the interpretation and application of the Revised Treaty. It would not be appropriate for national courts to seek to resolve disputes arising under the Revised Treaty. Clearly it would be preferable to have a separate court, independent of individual states, adjudicate issues under the Revised Treaty. Such an arrangement would better promote certainty, predictability, and impartiality, hence the role of the CCJ.
C. Stare Decisis
A third unique feature of the original jurisdiction is seen in the incorporation of the doctrine of stare decisis in that jurisdiction. 86 It is true that, traditionally, this doctrine has had no application in international law or civil law jurisdictions and is absent from the Articles of the European Court of Justice. 87 The doctrine of binding precedent is a common law phenomenon facilitating certainty in the law as far as practicable. And, although the framers of the CCJ Agreement and the Revised Treaty were conscious of the membership of Haiti and Suriname (two civil law jurisdictions) in the Caribbean Community, and although it was appreciated that courts in civil law jurisdictions may depart from previous decisions, the drafters nevertheless were persuaded to write the doctrine into the documentation.
The justification for the decision to include Article XXII lies in a recognition of a movement in the European Court of Justice and other courts to promote greater certainty in the law by an adherence to previous decisions. Inconsistency in judicial decisions promotes uncertainty and injustice.
D. Locus Standi for Private Entities
A fourth distinctive feature of the original jurisdiction can be seen in Article XII. This Article introduces an important exception to the general principle that in traditional international law only States and States' entities are subjects of international law and competent to espouse claims in an international form. 88 The Legal Affairs Committee in 1998 accepted a recommendation to include in the CCJ Agreement a procedure to provide an opportunity for nonStates parties to appear before the CCJ in special circumstances. There is no automatic right for a private entity to move the Court, but access may be accorded either through the State of the national or via Article 214 of the Revised Treaty. 89 The Revised Treaty is intended to be a rules-based mechanism widening and deepening the integration of the Caribbean region. But, at its centre, it is intended to benefit the people of the region. It is right, therefore, that the regime for the settlement of disputes should provide a mechanism by which the people of the region, natural and corporate, should be able to invoke the Court's jurisdiction in appropriate cases.
E. Constitution of the Court
Turning to the constitution of the Court, the Agreement makes provision for the Court to be staffed by nine judges and a President. 90 The Judges, other than the President, will be appointed or removed by a majority vote of all of the members of the Regional Judicial and Legal Services Commission (RJLSC). 9 ' In the case of the President, however, he or she is appointed by a vote of three-fourths of the Heads of Government on the recommendation of the RJLSC. 92 This formula owed much of its final form to the comments of the Jamaica Bar Council and the concerns of the regional public. They were all determined that, as far as practicable, judicial appointments should be insulated from the possibility of political influence. Some of the detractors of the Court preferred that all of the judges should be appointed by the RJLSC, but the Prep. Comm. was not persuaded and saw no compelling reason to deny the Heads of Government the privilege of a final say in the appointment of the President. Those detractors ignored the glaring facts that the judges of the JCPC, our highest court, are appointed upon the recommendation of the British Prime Minister, and that Chief Justices of the region are appointed by the Head of State acting on the recommendation of a Prime Minister after consultation with the Leader of the Opposition.
F. The Judges
Any Caribbean or Commonwealth judge with five or more years of service or judges from civil law jurisdictions are eligible for appointment as judges of the CCJ. 93 In addition, a practitioner or teacher of law with fifteen years of experience in any part of the Caribbean, the Commonwealth, or a civil law jurisdiction, may be eligible for appointment.
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The Agreement has deliberately cast a wide net for the judges of the Court in order to capture the best available talent in common law and civil law jurisdictions and to invest the Court with the kind of diversity that a final Court deserves. Specific provision is made in the Agreement for at least three judges of the Court to have expertise in international law and/or international trade law. 95 It is my opinion that extending eligibility for judicial appointment to academic lawyers is a highly progressive and desirable innovation.
Again, the provisions for appointment of the judges are so crafted as to highlight the uniqueness of the Court. As Duke Pollard observes: "The CCJ is the only international institution of its kind in the world where judges will not be appointed, directly or indirectly, by the political directorate of the States participating in the regime. Cases in point are the International Court of Justice (ICJ), the European Court of Justice (ECJ). ' 96 In early 2004, when advertisements ran worldwide for judges of the Court, the RJLSC received ninety applications from all over the world. At their meeting in Grenada during July 4-7, 2004, the Heads of Government unanimously accepted the recommendation of the RJLSC that the Honorable Michael de la Bastide, T.C., Q.C., a former Chief Justice of Trinidad and Tobago, be appointed as the first President of the CCJ. 97 The RJLSC met on the 27th and 28th of September, 2004 and selected a further five judges for appointment.
In my opinion, the Agreement establishing the CCJ makes adequate provision for ensuring the judges' security of tenure. For example, the President can serve for a period of seven years (non-renewable) or until the age of seventy-two. 98 The other judges must retire at age seventy-two, and there is no power to extend a judge's term of office. 99 This is an important provision aimed at reducing the possibility of a judge submitting to improper influence. Similarly, the office of a judge cannot be abolished while there is a substantive holder of it. ' The salaries and allowances payable to the judges, as well as their other terms and conditions of service, cannot be altered to their disadvantage during their tenure of office.' 0 ' And removal from office is not an easy process. A judge may only be removed from office if he or she is unable to perform the functions of office by reason of ill-health or mis-behaviour.
12 I will not set out in this paper the detailed procedure for removal of a judge from office. Suffice it to say that there is an elaborate procedure which makes ample provision for securing a fair hearing and involves the appointment of a special tribunal to hear and determine a proposal for removal.' 03 So far as the emoluments and perquisites of judicial office are concerned, salaries and allowances are free of tax, and judges will be entitled to 96 housing allowances, cars, drivers, and other benefits."° Superannuation benefits are as follows:
(a) less than 5 years' service -a gratuity of 20 per cent of the Judge's pensionable emoluments at the time of retirement for every year of service; (b) 5 to 10 years' service -a monthly pension equivalent to two-thirds of the Judge's monthly pensionable emoluments at the time of retirement.
(c) more than 10 years' service -a monthly pension equivalent to the Judge's monthly pensionable emoluments at the time of retirement. 105
G. Mode of Appointment of Judges and Staff" The RJLSC
More and more throughout the Commonwealth, it is accepted that appointments to judicial office should be made by an independent, impartial, autonomous body. In the constitutions of the Commonwealth Caribbean States, a Judicial and Legal Service Commission is a common feature of such a body. In the case of the CCJ, a deliberate attempt was made to ensure that the appointments of judges were made by such a body. Thus, the Agreement has adopted the constitutional mechanism of appointment (and removal) of the judges of the CCJ by the RJLSC.'°6
The RJLSC is an independent body comprised of persons nominated or chosen by institutions or persons with no political affiliation. neither seek nor receive instructions from any body or person external to the Commission."' 9 The RJLSC assumed office on August 20, 2003. Among its responsibilities is the appointment of the Judges, officials, and staff of the Court." 0 The President took up office on August 18, 2004, but prior to his appointment, the Commission met every month after August 20, 2003 to prepare and put into place a wide range of necessary administrative and infrastructural arrangements. These included, inter alia, the establishment of budgets for library materials and technological support systems, preparation of a code of judicial conduct, identification of human resource requirements, and advertising for judges and staff of the Court. The Commission has worked hard and well.
H. Headquarters
The Seat of the Court will be in Trinidad and Tobago, but, as mentioned earlier, the Court will be itinerant. 11 ' The Government of Trinidad and Tobago is providing a building in Port-of-Spain to house the Court, and the offices of the RJLSC are also presently located in Port-of-Spain.
V. FINANCING THE COURT: AN EXAMPLE OF UNIQUE CREATIVITY
Now to the very important matter of financing the Court. As indicated earlier, the people of the region were concerned that the financing of the operations of the Court should be put on a secure and sustainable basis. This concern was born of the experiences of many of our regional institutions which have, from time to time, suffered from fiscal disequilibrium owing to the delinquency of some governments in paying their contributions in a timely manner. Caribbean peoples were determined that the CCJ should not be subjected to fiscal uncertainty or embarrassment. To meet these concerns, the Prep. Comm. designed a mechanism to secure the efficiency, effectiveness, financial independence, and viability of the Court, their willingness to enter into substantial borrowing to invest the Court with sustainable financing and enhance its independence. A truly unique mechanism was designed to secure the financing of the Court.
VI. THE TRUST FUND
The mechanism ultimately agreed upon by regional governments was the creation of a trust fund." 3 Broadly, the arrangement is as follows: It was estimated that 100 million U.S. dollars would be required to sustain the operations of the Court in perpetuity. Heads of Government agreed that the Caribbean Development Bank (CDB) should raise this amount on their behalf on the international capital markets." 4 Each Government undertook to borrow a part of the sum raised and to be liable to repay the CDB the part borrowed of the 100 million U.S. dollars according to an established formula in CARICOM on the basis of a long term loan. In the meantime, the sum raised will be transferred to trustees who will use it to constitute the corpus of the Trust Fund and the trustees will then invest the corpus in securities to yield income." 5 This income will thereafter be used to finance the recurrent and capital expenditure of the Court and the Commission. The trustees are expected to administer the Trust Fund, keeping in mind considerations of economy, efficiency, cost-effectiveness, and the need to safeguard the independence and sustainability of the Court.
The trustees are a group of highly respected, prominent, Caribbean persons with a wealth of expertise and experience in a variety of disciplines. None has any known or obvious connection with the political directorates of the region. The trust fund arrangement has been well received in the region and applauded outside of the region. I believe that this novel creation has substantially buttressed the independence of the CCJ.
Both the mechanism for the appointment of the judges, and the mechanism for financing the Court, have indeed been testaments to the creativity of Caribbean people and offer excellent paradigms for securing judicial independence. New norms for ensuring judicial independence have been established by small countries. The influence of the CCJ is being felt throughout the region. National justice systems are going through a process of modernisation to improve the delivery of justice as a contributor to national development generally. Many of the economies of the region are service-oriented and it is vital that national justice systems be modernised to assist in the facilitation of the delivery of services.
Justice and development are inextricably linked. Since the middle of the 1990s, international financial institutions such as the World Bank, the International Monetary Fund, and the Inter-American Development Bank, have accepted that thesis. In fact, those three institutions came together with the regional judiciary and the Attorney Generals in December 1999 in Jamaica to examine that link more closely. Broadly, it is acknowledged that the justice sector contributes as much as twenty-five per cent to the gross domestic product of Caribbean countries.
However, the justice sector of the Caribbean region has traditionally been under-provisioned. Justice infra-structure has lagged behind other sectors of the economies of the countries of the region. That inferior status of the justice sector prompted many opponents of the CCJ to call for a deferral in the establishment of the Court until local courts and the justice sector as a whole were brought up to respectable standards, according to the notional standards of the opponents. Quite simply, it was argued that the money being spent to set up the CCJ would be better spent improving the national justice sectors across the region while hanging on to the coat tails of the judges of the JCPC interminably. It was not an argument that commended the Prep. Comm. to abandon establishment of the CCJ, but it was a catalyst to spur action at the national level to improve the national justice systems.
Since 1999, therefore, all of the Commonwealth Caribbean countries have devised strategies and programmes for the modernisation of their justice systems with assistance from external sources. The OECS has made spectacular progress; Barbados is currently implementing a Justice Improvement Project with a loan of 12.5 million U.S. dollars from the InterAmerican Development Bank.
1 t 6 Jamaica is undergoing modernization, as well as Trinidad and Tobago. Rules of Civil Procedure are being harmonized across all countries of the Commonwealth Caribbean, 1 t 7 and the pace of judicial education and training has been markedly accelerated. It is unquestionable that the movement to establish the CCJ has inspired these several reforms. It is equally undoubted that the international financial institutions have seen the improvements in the justice sector as essential attributes for attracting investment necessary for sustainable economic development and are demonstrating a willingness to assist in tangible ways.
VIII. DE-LINKING FROM THE JCPC
In the Commonwealth, some countries have gone the route of creating a Supreme Court to replace the JCPC."' Canada, Ghana, and Singapore are three examples. New Zealand also proposed a similar court when it decided to withdraw from the jurisdiction of the JCPC in October 2003.119 Australia, of course, created the High Court of Australia as its final court in 1986. For Commonwealth Caribbean States, the CCJ will be similar to the Supreme Courts mentioned or the High Court of Australia. 2 There is no difficulty in conceptualization. But there are practical difficulties in seeking to de-link the appellate jurisdiction from the JCPC because of Constitutional differences among the Member States. Some states, for example, Jamaica and Barbados, require a simple majority vote of Parliament to sever. In the majority of States of the OECS, it is thought that they require a referendum in addition to a qualified majority vote in Parliament. Let me hasten to add, however, that no special majorities or referenda are required in any of the states to join the original jurisdiction of the Court. That explains why all of the Member States of the Community have had no difficulty in acceding to the original jurisdiction of the CCJ. A challenge may lie ahead for some states in joining the Court in its appellate jurisdiction upon inauguration.
IX. THE NEXT STEPS TO INAUGURATION
How soon can it be expected that the CCJ will begin hearing cases? The RJLSC has made substantial progress towards the establishment of necessary administrative and procedural infrastructure. To the extent that the CCJ is a regional court, efforts must be made to recruit staff on a regional basis. It is necessary therefore to advertise posts regionally and these proce-dures consume time. However, it is anticipated that by the end of 2004, applicants for senior and executive posts of the Court will have been interviewed and selected. Response to the various advertisements has been massive, attesting to the interest in the Court and esteem in which it is held.
Judges sufficient to start the Court and fulfill Treaty obligations, such as the making of the Rules of Court, 12 ' have been selected and it is confidently asserted that the first six judges of the Court will assume office early in 2005.122 Even after selection in September 2004, time has to be allowed for the selected judges to give reasonable notice to end their current employment. 123 There are other considerations which militate against inauguration before March 2005. The headquarters of the Court are not yet ready, 124 but the Government of Trinidad and Tobago forecasts completion of necessary works within six months.1 25 This time frame ought also to be sufficient to allow some regional governments to take legislative action to transform the Agreement establishing the Court into local law and to proclaim dates after which cases will cease going to the JCPC.' 26 Inauguration, however, does not imply that there will be an immediate end of appeals to the JCPC. Governments will have to proclaim the dates after which appeals will cease going to the JCPC. All appeals pending before those "cut-off dates" will be adjudicated by the JCPC since the appellants will have had accrued rights to hearings before the JCPC. Their legitimate expectations cannot be denied. There will also be enough time for all of the preconditions to the disbursement of the funds from the CDB to the trustees of the Trust Fund to be satisfied. 126. CCJ Press Release, supra note 5. At the time of writing, Guyana, Trinidad and Tobago, and Grenada have not passed relevant legislation to invest the CCJ with jurisdiction in local law. Id.
X. CONCLUSION
Realistically, it is anticipated that inauguration of the CCJ is likely in March 2005. Upon its inauguration, the CCJ will be a final appellate court for the Commonwealth Caribbean and a court essential to the regional integration movement of which the entire Caribbean can be proud. Its establishment will enable the region to make its own contribution to the development of the common law and provide the stimulus for the development of Caribbean jurisprudence. As the Trinidad and Tobago delegation to the Eighth Meeting of Heads observed in 1987: "[In] the field of law, Caribbean jurists have long ago attained the maturity, competence and distinction to man a Caribbean Court of Appeal with honour.
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Its establishment will complete our independence and finally remove the self-doubt and lack of self-confidence which have been deeply ingrained in the psyche of our former colonial peoples.
In its creation, the decision-makers of the region have demonstrated to the world the creativity and ingenuity that inhere in the people of the region. New norms have been developed for the appointment of the judiciary; new norms have been established for bolstering judicial independence; new norms have been created for the financing of courts, expanding judicial autonomy and independence; new norms have been created in international law. This unique judicial paradigm stands ready to take its place among the final appellate courts of the Commonwealth and alongside other regional courts such as the Court of Justice of the Andean Community, the Court of Justice of the Common Market for Eastern and Southern Africa (COMESA), and the Central American Court of Justice (CACJ). The CCJ is essential for the structured and efficient functioning of the CSME.
Winds of change are blowing in the Caribbean in the dispensation of justice and in the integration of the economies of the region. The independence of Commonwealth Caribbean States is not yet complete. We are seeking to complete that independence by repatriation of the judicial arm of government at its highest level from the United Kingdom. In that search for independence in judicial matters, the people of the Caribbean have evolved several exciting new norms to promote and safeguard the independence, integrity, and credibility of the Court. The journey in the evolution of region-specific legal norms and the quest for independent justice in the Commonwealth Caribbean has begun. History will determine whether it succeeds.
127. POLLARD, supra note 8, at 2.
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